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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 82 OF 2017 

HUSSEIN JARSO GODANA..…………..…………..…………………..CLAIMANT 

VERSUS 

HUSSIEN OMAR ABAJILO ARARU…..…………….…………1ST RESPONDENT 

KANU NATIONAL ELECTION BOARD….…………..………2ND RESPONDENT 

KENYA AFRICAN NATIONAL UNION……………...……….3RD RESPONDENT 

 

JUDGMENT 

Summary of the Case 

1. The Claimant, a Gold member of the 3rd Respondent, is disputing the decision of 

the 3rd Respondent to issue the 1st Respondent with the nomination certificate for 

Moyale Township Ward. The Claimant’s claim is based on the grounds that he 

declared his interest to vie for the said Moyale Township Ward on the party 

ticket of the 3rd Respondent.  

2. The Claimant submitted his papers to the 3rd Respondent who subsequently 

issued him with a candidate clearance certificate for party nominations. In order 

to qualify for nomination under the 3rd Respondent’s party rules, one is required 

to be a gold member, pay the requisite nomination fees and hold the necessary 

academic qualifications. However, when the Claimant visited the 3rd 

Respondent’s party headquarters to collect his nomination certificate he learnt 

that the same had been issued to the 1st Respondent and no party primaries had 

been done to this effect. 
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3. Consequently, the Claimant lodged his case with the 3rd Respondent Appeal 

Tribunal via a letter that was received by the latter on 5th May 2017 but was never 

acted upon. The Claimant has now come this honourable Tribunal seeking for 

prayers that the nomination of the 1st Respondent be declared null and void since 

the 1st Respondent was not qualified to participate in the nomination of the 3rd 

Respondent as he did not have the requisite academic qualifications and that 3rd 

Respondent be directed to issue the Claimant with the nomination forthwith. 

Issues for Determination    

4. The issue is whether the Claimant had legitimate interest in expecting the 3rd 

Respondent to conduct a party primary for Moyale Township Ward there being 

another person who was also equally interested for nomination. 

Analysis 

5.  Article 38 of the Constitution of Kenya, 2010, guarantees the right of every 

citizen to make political choices, which includes the rights to form and 

participate in the activities of a political party. In this regard, one has the right to 

take part in a free, fair and regular elections based on universal suffrage and the 

free expression of will to vie for any office of any political party to which such a 

person is a member. 

6. To this end, Article 91 (1) (d) of the Constitution specifically obligates political 

parties in Kenya to abide by the democratic principles of good governance, 

promote and practice democracy through regular, fair and free elections within 

the party. 

7. To fulfil these constitutional requirements, section 9 of the Political Parties Act, 

2011 read together with the second schedule of the same sets out the key issues 

that must be contained in the constitutions of all duly registered political parties 

in Kenya. The relevant point for our purposes in this case is the rule that a 
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political party constitution must establish guidelines for, among other things, the 

nomination of candidates for elections. 

8. The nomination procedures for the 3rd Respondent’s party constitution in rule 7.6 

provides, “If only one candidate has applied and cleared by the National 

Election Board then such candidate shall be declared nominated with the 

approval of the National Executive Council, but in the event two or more are 

cleared then Article 24 sub-article 8 or sub-article 9 and or 10 of the party’s 

constitution shall apply.” 

9. Regarding the issue at hand, which is whether the Claimant had legitimate 

expectation that the 3rd Respondent would conduct a party primary for Moyale 

Township Ward since there was another person equally interested in the  

nomination, our response, as a Tribunal, is as follows. 

10. Legitimate expectation, as a matter of one’s right or entitlement, is said to arise, 

according to the famous case of HWR Wade, where a person expects that another 

having the duty to carry out certain obligations not to do that, which is contrary 

to the established cause of events in a manner that is not permitted by the law. 

11. Indeed, the Claimant had reasons to expect that the 3rd Respondent would 

conduct a party nomination exercise for the Moyale Township Ward since it was 

aware of the fact that there was more than one person interested in participating 

in its nominations for the said Ward.  

12. For the reasons advanced above, this Tribunal is persuaded by the Claimant’s 

arguments that the 3rd Respondent went against its own rules when it decided to 

give the nomination certificate to the 1st Respondent and this to us should be not 

be allowed to happen.  

13. On the question of whether the 1st Respondent is qualified for nomination under 

the party constitution and the nomination rules of the 3rd Respondent, the 

Tribunal takes the view that Article 38 of the Constitution of Kenya, 2010, entitles 
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every adult citizen to the right to the be a candidate for a public office, or office 

within a political party to which such a person is a member and, if elected, to 

hold office without unreasonable restriction. 

14. In this regard, we note that the Claimant has not adduced evidence to show that 

the 1st Respondent was not qualified for nomination by the 3rd Respondent. 

Orders 

15. In the premises, this Tribunal orders as follows: 

a) That the Claimant’s case is hereby allowed. 

b) That the nomination certificate already given to the 1st Respondent is hereby 

declared null and void. 

c) That the 3rd Respondent to conduct fresh nomination within forty-eight hours 

of this judgment to determine its candidate for the Moyale Township Ward. 

d) No as to cost in order to foster party unity, growth and democracy. Orders 

accordingly. 

 

         DATED AT NAIROBI THIS 11TH DAY OF MAY 2017 

 

                 Kyalo Mbobu (Chairman) .................................................................... 

 

                 James Atema (Member)……................................................................. 

 

                 Hassan Abdi (Member).......................................................................... 

  


